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Preface

It gives me a feeling of deep gratitude to have been able to prepare
this thoroughly revised edition of the Concise History of the Law
of Nations. Approaching the subject rather late, I was soon to become
fascinated by it. After teaching it for a number of years, I decided to
write a textbook on it. This venture resulted in what I believe to be
a not infrequent experience. The printed form allows the author to
take distance from his work and to benefit from criticism. Such re-
examination was especially desirable in the case of this undertaking,
which in many respects amounted to the breaking of new ground. Ex-
tensive alterations of the first edition appeared to be necessary. In the
present edition more space has been given to those developments in
Russia and, generally, in the East that are comparable to, or in contrast
with, the Western law of nations. The discussion on the Middle Ages
has been considerably expanded; most sections of it have been en-
tirely rewritten. In the treatment of modern times the former divi-
sion according to centuries has been replaced by an organization
based on such landmarks as the Peace of Westphalia, the Congress of
Vienna, and the Peace of Versailles. The question as to whether the
Spaniards of the sixteenth century or Grotius really iitiated interna-
tional law—a question that has recently come more and more into
the foreground—has been accorded closer scrutiny. A new appendix
is devoted to an inquiry into the pertinent publications of James
Brown Scott.

In other respects, too, the discussion has been amplified, especially
with reference to matters of state practice. A better balance between
theory and reality has thus, I hope, been reached. The basic objective
—namely, to bring into relief the bold lines and the representative
figures of the law of nations—has remained the same. I have there-
fore refrained, as I did previously, from burdening the text with names
and other data of secondary significance. Many more such data, how-
ever, have been added to the footnotes.

The bibliographical references have been broadened, particularly

by further research into the literature of Latin countries. It is confi-
vii




viii Preface
dently hoped that this volume will be helpful also to those who seek
more than general information on the subject.

Once more my sincere thanks go to the Columbia Council for Re-
search in the Social Sciences, which for years has demonstrated en-

couraging and helpful understanding of my work and has again aided
me in the research underlying this volume.

ArRTHUR NussBaumM
New York, September 1953
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From the Introduction to the First Editig;_‘t

. . . The history of the law of nations is little explored and almost
ancharted. A distinct concept of the law of nations as a law prevailing
among independent states has emerged from earlier vague notions
only during the last few centuries. Besides, conditions of antiquity
and of the Middle Ages and even of the sixteenth century make it
difficult or impossible to apply to them such tests as “independent
state” or “law’” if the latter term is understood, as it must be today,
in a juristic sense. Interrelations of the most diverse human groups
bearing some resemblance to states and, on the other hand, norms of
a purely religious character will have to be considered in any extensive
historical inquiry. The term “law of nations,” translated from the an-
cient Latin jus gentium, is broad enough to cover the various historic
patterns. It is therefore employed in the title of the present volume,
though the phrase “international law,” which is now synonymous
with “law of nations,” has become more current. . . .

_ .. Until the nineteenth century the law of nations remained
more a matter of doctrine than of state practice. The Peace of Vienna
(1815) made a long stride forward, but the modern law of nations as
we know it today began to unfold only in the second half of the nine-
teenth century. Since then, the rise of the law of nations presents a
most impressive spectacle. Even though in this period—and indeed
throughout the century—the science of international law lost rela-
tively in historical significance, state practice in matters of interna-
tional law expanded, intensified, and accelerated to such an extent that
the period clearly marks the beginning of a new era. . . .

In the appraisal of the new era some reservations secem appropriate.
While, fortunately, tremendous progress has been its dominant trait,
there is an unusual amount of futility and mere “show” in interna-
tional legal activities. Multilateral treaties, for instance, are probably
the foremost vehicles of advance in the field; but very many of them
are ineffectual because of the paucity or insignificance of their signa-
tories or for other reasons. There may be some justification for the
fact that the test of real potency is given little weight in analytical

1X



X From the Introduction to the First Edition

and textbook treatment of international conventions, though it is
puzzling how lightly the question of the number and the weight of
ratifications is frequently taken in discussions of treaties. The his-
torian certainly cannot be content with the fact that the legal exist-
ence of a certain treaty is attested to by some documents of ratification.
Moreover, in the appraisal of the present era he has to be on guard
against the deflecting influence of ideologies and hope. There will be
few, for instance, who do not respect and admire the spirit and resolve
of those men who founded the League of Nations. Still, it would be
bad history to veil, under the impact of these sentiments, the fact that
the League has completely failed in its major goals. . . .

A vexing problem of method springs from the bearing of political
history upon the law of nations. Obviously, almost any phase of po-
litical history can be related to international law in one way or another.
How to chart the boundary line? This line, it is believed, has been too
far pushed into the province of political history. Our inquiry into this
field will deal only with international state practices as are indicative
of the adoption or rejection of legal rules; it will deal especially with
peace treaties and other conventions in which significant legal con-
ceptions were enunciated. As far as the history of doctrines is con-
cerned, attention has been paid, not only to the teachings and lives of
the great thinkers on international law but also to their fame or ob-
livion as important factors of historical evaluation. Our inquiry ends—
though not rigidly—with the outbreak of World War II. The later

events are too necar and too overwhelming to allow a historical ap-
praisal at this time. . . .
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CHAPTER 1

Antiquity
PRIMITIVES; ANCIENT ORIENT

In a much cited passage of his Esprit des lois, Montesquieu asserts that
all nations, including the Iroquois, who ate their prisoners, have a law
of nations. This somewhat disquicting statement is not borne out by
modern ethnology. The picture which emerges from reports of eth-
nologists * is scant and motley. Not even the distinction between war
and peace is always known to primitive tribes. Some have not yet
developed the notion of collective and organized fighting such as is
characteristic of warfare, while others are living in a permanent state
of open or latent hostility toward their neighboring tribes. The idea
that the foreigner as such is an enemy has left traces in early civilized
thought; among the primitives he is sometimes not even considered a
human being. Among the determinant factors are the density of popu-
lation and other natural conditions, as well as racial traits and the re-
spective state of pre-civilizatory development. It is true that among
the primitives such practices are found as the sending and receiving of
envoys—a point stressed by Montesquieu with an eye to the Iroquois
—or the sparing of the weak and helpless in warfare, but they are
sporadic and of dubious interpretation. Quasi-Rousscauan explana-
tions and generalizations of primitive behavior in terms of a modern
law of nations should be viewed with distrust. At any rate it is unwar-
ranted to assume with Montesquieu that there is something in man-
kind like an innate idea of international law.

Still, phenomena of that law have been conspicuous since the dawn
of documentary history, that is, from the fourth millennium B.c. Ap-
proximately in 3100 B.C. a treaty was concluded between Eannatum,
the victorious ruler of the Mesopotamian city-state of Lagash, and
the men of Umma, another Mesopotamian city-state.? The treaty is

expressed in the Sumerian language and has been preserved in an in-
1
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scription on a stone monument (stele) which was discovered in the
first decade of this century. The denomination of “state” is presumptu-
ous for the two communities; but they had been at war, and the treaty
pronounces the inviolability of the boundary ditch and border stone,
which is acknowledged by the vanquished men of Umma under an
oath by six or seven of the most powerful Sumerian gods. Hence, the
gods, who in this particular case were common to both parties, be-
came the guarantors of the treaty: they would punish its violator. Or-
dinarily, in the early period, both parties would take the oath on the
observation of the treaty; where the local gods were different, each
party invoked his own gods. Swearing by one party only, as happened
in the Lagash-Umma situation, seems to indicate a status of vassalage
on his side. Writers have asserted that the Lagash-Umma treaty con-
tained a clause of arbitration, which would make arbitration one of
the most venerable institutions of mankind; but all we know is that
the border stone between Lagash and Umma was set by Mesilim, king
of the neighboring community of Kish, who, however, was probably a
kind of overlord to the princes of Lagash and Umma.

In the present state of our knowledge, the Lagash-Umma treaty is
separated by a period of more than a millennium from the next follow-
ing treaty of which documentary evidence is extant. From the second
millennium B.c,, texts of a goodly number of treaties have been pre-
served on clay tablets or on monuments.* To most of them Egyptian
or Hittite rulers were parties (the kingdom of the Hittites flourished
in Asia Minor from the eighteenth to the twelfth century B.c.). Baby-
lon and Assur are likewise in the fore. In addition to peace, the treaties
are concerned with alliances and boundary lines.*

By far the most important among the preserved treaties of the
second millennium B.c. is the peace and alliance concluded in 1279 3
between Rameses I1 of Egypt and Hattusili II of the Hittites. The
1all‘guage of the original is Akkadian (Babylonian), which is said by
Orientalists to have been the “diplomatic” language among the ori-
ental monarchies of the era. The co-contracting rulers pledged re-
ciprocal aid also against internal foes, who were to be extradited when
taking refuge with the ruler of the other country. Here we have a pris-
Fine example of the earlier, political type of extradition. An unusual,
in fact surprising, feature of the treaty of 1279, consists in the provi-
sion that the extradited person should not be liable to punishment.
The new “brotherhood,” as it was called, of the two rulers, was ex-
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tended by the treaty to their sons and their countries, transcending
the personal character which was to prevail for millennia in interna-
tional conventions. The religious sanctions were more elaborate. A
thousand of the Hittite gods and a thousand of the Egyptian were
invoked, a number of them specifically by name.

From later Egyptian history it may be mentioned that King Amasis
(569-527 B.Cc.) granted Greck cities in the delta of the Nile a sclf-
governing settlement called Naucratis, where their citizens werc al-
lowed to live under Greek religion and law.® In this action one might
find an early antecedent of the medieval colonies of European settlers
in Egypt and other parts of the Near East.

Ancient Jewry also appears in the dawn of international law.?
Treaties were surrounded by oaths and religious symbols, such as the
holy number seven and the sacrificing of amimals. Deuteronomy con-
tains what are probably the oldest written canons on warfare pro-
hibiting the killing of women and children, among others. Of course,
these canons were not meant as anything like international law; they
were addressed to the Jewish people, and they were stern enough. Fur-
thermore, there is in Deuteronomy an indication of the notion of
holy war, which came to be resumed by Islam and, in the Crusades,
by Christianity. The duty to uphold sworn promises made to the
cnemy, even under trying circumstances, is firmly asserted (Isaiah
8:9)—a remarkable evidence of religious morality. To the history of
international relations, rather than to the law, one must assign Isaiah’s
lapidary prophecy (2:4) that after the advent of the Messiah “they
shall beat their swords into plowshares, and their spears into pruning-
hooks: nation shall not lift up sword against nation, neither shall they
learn war any more.” Through the mediation of Christendom, this
announcement has become a main root of modern pacifism, which
in turn, as will be seen, has influenced the development of interna-
tional law.

In recent times a few studies have been published on the so-called
international law of ancient India and China.® They describe histor-
1cal events and practices, but they reveal little that could, even in the
broader sense of the word, be considered as international law. As has
long been known, the Hindu Code of Manu—compiled about 100 B.c.
from older material—displays an astounding degree of humancness,
if not softness, in matters of warfarc. An honorable warrior is sup-
posed, for instance, not to strike an enemy who is sleeping, or has lost
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his coat of arms, or is naked, or is overcome with grief, or has turned
to flight. These, and many similar prescriptions, seem to relate to
inter-Indian feuds; even so, it is difficult to believe that they had any
major significance in actual combat, especially as they were not forti-
fied by legal sanctions. Yet they characterize Indian spirituality, and
there is historical evidence of an Indian custom to spare, in warfare,
plantations and habitations as well as the cultivators of the soil. This,
too, was in accord with the commands of Manu.

Again, the interrelations of Chinese rulers of the first millennium
B.C. can hardly be called “international.” The presence of a the-
oretically superior imperial power, weak though that power was at
times, obviated their characterization as international just as it did
later in the medieval European situation. Among the various quasi-
international mores of ancient China this one stands out: the people
of belligerent rulers definitely did not consider each other as enemies,
and there was no discrimination against subjects of an enemy prince.
In peacetime, intercourse between the rulers and their envoys was ob-
served in elaborately gradated ceremonials, depending on the rank of
the persons concerned. There was much reflection on war and related
subjects. The Grand Union of Chinese States planned by Confucius

(551—479 B.C.) has been compared to the conception of the League of
Nations.

Treaties, invariably surrounded by religious symbols, mark the earli-
est period of documentary Oriental history; in fact, as was pointed
out, documentary history begins with a treaty. It cannot be doubted
that there had been treaties, especially peace treaties, before. In this
respect, the observations of ethnologists are significant, inasmuch as
pcace treaties are, or were, practiced by illiterate (which does not
necessarily mean primitive) tribes. Here again the treaties appear as-
sociated with religious sanctions and ceremonials.

Noted writers have asserted that in international relations binding
customs have preceded treaties. This is no more than a hypothesis.
The writers apparently have in mind the inviolability of envoys, but
the validity of the inviolability rule in early civilization is dubious. The
ancient Egyptians, it seems, considered an envoy as a kind of hostage °
—a conception reappearing in much later history.?* Even in ancient
India, we are told, the inviolability of envoys was not definitely recog-






